INTERNATIONAL LIABILITY FOR INJURIOUS CONSEQUENCES ARISING OUT OF ACTS NOT PROHIBITED BY INTERNATIONAL LAW
1. It will be recalled that, given the Commission's reluctance to accept the idea of prevention ex post, which refers to measures adopted after an incident has occurred, the Special Rapporteur included in his tenth report a section 1 41 explaining, as clearly as possible, his belief that that type of prevention existed in international practice. 
The text read as follows:
"'Response measures' means any reasonable measures taken by any person in relation to a particular incident to prevent or minimize transboundary harm.
The harm referred to in subparagraph … includes the cost of preventive measures wherever taken, as well as any further harm that such measures may have caused."
1 Yearbook … 1994, vol. II (Part One), document A/CN.4/459, chap. I, in particular p. 133, paras. 7-18.
2 The Special Rapporteur argued that prevention always took place "prior" to the incident and that prevention ex post was a contradiction in terms. This type of prevention is intended to avoid incidents, but there is another type of prevention intended to keep the effects of an incident from reaching their maximum potential; in other words, measures to minimize the effects of an incident. Measures of this type have been unanimously considered to be preventive, both in theory and in all conventions dealing with liability for acts not prohibited by law.
3 Yearbook … 1994, vol. II (Part One), document A/CN.4/459, chap. I, p. 133, paras. 19-21. 4 Ibid., para. 22.
3. This method was used to avoid an impasse in case the Commission continued to oppose the use of the term "prevention" for ex post measures. However, the Special Rapporteur pointed out that calling them "response measures" would mean using a term that differed from the term used in all the relevant conventions-namely, "preventive measures"-and would pose serious problems.
4. It would seem that the Commission was receptive to the arguments put forward and that it now accepts the idea of prevention ex post. If this is the case, the Special Rapporteur suggests that the Commission consider that text at its current session and that it agree on a formulation that covers both measures to prevent incidents (prevention ex ante) and measures to prevent further harm once an incident has occurred (prevention ex post), such as:
"(e) 'Preventive measures' means:
"(i) Measures to prevent or minimize the risk of incidents; "(ii) Measures taken in relation to an incident which has already occurred to prevent or minimize the transboundary harm it may cause."
Then, a subparagraph could be inserted under letter (g) of the same article, after the definition of harm, stating that: bering to be proposed below, chap. IV), but was unable to consider the principle of non-discrimination because the latter had not yet been examined by the Drafting Committee. It would be useful if the Committee could take a decision on that principle at the current session so that the relevant chapter may be provisionally completed.
6. Two complete reports of the Special Rapporteur have yet to be considered: the tenth report, 6 46 which proposes a liability regime for cases of transboundary harm, and the eleventh, 7 47 which concerns harm to the environment. The Commission expressed preliminary views on both reports, but decided to use the time it would have spent considering them to enable the Drafting Committee to examine some of the articles on the subject appearing on its agenda; the Committee ultimately adopted those articles.
7. Thus, in the Special Rapporteur's view, it is time to deal with the crux of the matter; namely, liability. Although it is true that harm to the environment is an interesting item, it is also true that, basically, the Commission need only determine what this category comprises, since it has already agreed in principle that the concept of harm should include harm to the environment.
8. Having exhausted the issue of prevention, at least for the moment, the Commission should abide by its decision made at its forty-fourth session, in 1992, to the effect that:
… the topic should be understood as comprising both issues of prevention and of remedial measures. However, prevention should be considered first; only after having completed its work on that first part of the topic would the Commission proceed to the question of remedial measures. Remedial measures in this context may include those designed for mitigation of harm, restoration of what was harmed and compensation for harm caused. 8 48 9. The Commission cannot postpone this unavoidable task, at the risk of showing negligence with respect to the General Assembly's mandate, particularly since the Commission itself recognized, at its forty-seventh session, that the vital task of identifying the activities to be included in the draft articles would "depend on the provisions on prevention which have been adopted by the Commission and the nature of the obligations on liability which the Commission will be developing*". 9 49 10. What the Commission must determine at its current session are the main features of the regime it wishes to apply to liability for acts not prohibited by international law. In the present report there is an explanation of the regime set out in the schematic outline of the previous Special Rapporteur, Mr. Quentin-Baxter, which was annexed to his fourth report, 10 50 and of the regimes proposed in the sixth 11 51 and tenth reports of the current Special Rapporteur. These are the three options which have been proposed thus far and on which the Commission has yet to take a decision. What the Special Rapporteur suggests for this session is that the Commission simply look at the main points of these liability regimes. To this end, he has indicated, for each regime, the articles and paragraphs of the relevant reports which contain essential information. Members of the Commission could also read the rest of the proposed articles in each report on liability to have an idea of how each of the regimes under consideration could operate.
11. It is suggested, then, that the Commission focus on the annex to the fourth report of the previous Special Rapporteur (which could be supplemented, if desired, by a perusal of the entire report); chapters IV and V of the sixth report of the current Special Rapporteur, particularly articles 21, 23 and 28 to 31, which define the regime, and the tenth report, in particular the careful consideration of the whole of chapter II and of sections A, B and C of chapter III, and of the articles included therein.
12. In the following analysis, the Special Rapporteur will discuss only basic concepts in the body of the text; clarifications and complementary concepts will be found in the footnotes.
A. The schematic outline
13. The regime set forth in the schematic outline is only a rough sketch, but the Commission will find in it the information it needs in order to take a decision and in order to develop it further, if it so desires. Some of the articles of the sixth report might also be helpful in order to have an idea of how this part of the schematic outline could be developed.
14. The regime applies to activities carried out in the territory or under the control of one State which give or may give rise to loss or injury to persons or things within the territory or in places under the control of another State. In other words, the activities of article 1, proposed by the current Special Rapporteur, would be covered by the outline and the article's provisions would apply to them.
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15.
Breach of obligations regarding prevention does not entail any sanction according to section 2, paragraph 8. In other words, there is no liability for wrongful act in that draft.
liability
16. If transboundary harm arises and there is no prior agreement between the States concerned regarding their rights and obligations, these rights and obligations shall be determined in accordance with the schematic outline. There is an obligation to negotiate such rights and obligations in good faith.
chaPter iii Liability 17. Section 4 establishes in paragraph 2 that the acting State-that is to say the State of origin-shall make reparation to the affected State. 12 52 The amount of the reparation due is determined by a number of factors. 13 53 18. The general ideas of the outline are, therefore, as follows:
(a) Recommendations to States regarding the prevention of incidents due to activities "which give or may give rise to" transboundary harm. In particular, that they should draw up a legal regime between the States concerned which would apply to the activity; (b) State liability for transboundary harm caused by dangerous activities; 14 54 (i) Nature of the liability. Sine delicto, since the acts are not prohibited by international law;
(ii) Attenuation of liability: although, in principle, the innocent victim should not bear the injury, the nature and amount of the reparation must be negotiated in good faith between the parties, taking into consideration a series of factors which may lessen the amount.
B. The regime of the sixth report
19. The draft articles proposed by the Special Rapporteur in the sixth report 11 constitute an almost complete draft of the topic.
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55 20. Draft article 18 strips the obligations regarding prevention of their "hard" nature, since it does not give the affected State the right to institute proceedings. 16 56 Although more detailed, the draft articles set forth in the sixth report 12 This obligation, however, is subject to a condition that did not find any support in the Commission: that the reparation for injury of that kind or character should be in accordance with the shared expectations of the States concerned. For the concept and effect of such expectations, see section 4, paras. 2-4, of the schematic outline.
13 These include the so-called "shared expectations", the principles spelled out in section 5 of the schematic outline-inter alia, that insofar as may be consistent with these articles, an innocent victim should not be left to bear his loss or injury-the reasonableness of the conduct of the parties and the preventive measures of the State of origin. The factors outlined in section 6 (some of which were adopted in draft outline 20 proposed by the current Special Rapporteur) also play a role as do the matters referred to in section 7, which remained open for consideration by the Commission; however, they are very vague, given the preliminary nature of the schematic outline.
14 Although the scheme (sect. 7, para. II.1) leaves open the possibility that by a decision of the parties to the negotiation there may be another decision as to where primary and residual liability should lie, and whether the liability of some actors should be channelled through others. 15 The provisions regarding notification of affected States, the provision of information concerning the dangerous activity and consultations with them regarding a regime, further develop and refine the concepts set forth in the schematic outline. 16 Unless, of course, such action is provided for in another agreement between the same parties. In any event, there would be a form of sanction for failure to comply. If, at some point subsequent to such failure to comply, there were to be appreciable transboundary harm, the sanction would be that in such a case, the State which did not comply could not invoke the provisions of draft article 23 which enable it to obtain favourable adjustments of the compensation.
do not depart in any significant way from the schematic outline as far as prevention is concerned. The aim was merely to establish a minimum regulation of the domestic channel. 20 60 24. To summarize, the general thrust of the regime proposed in the sixth report is as follows:
17 For example, if the State of origin took precautionary measures solely for the purpose of preventing transboundary harm, it could ask for a reduction of the compensation. In order to illustrate the above, take the example of an industry located on the border, upstream on a successive international river, which discharges waste into the water and, consequently, affects only the territory downstream but not the course of the river situated in its own territory. 18 In the international practice considered, such civil liability could coexist with State liability only insofar as the latter was residual, in other words when neither the operator nor his insurance could cover the full amount of the compensation fixed. In such cases, the State would intervene (nuclear conventions, see the tenth report of the Special Rapporteur (footnote 6 above), chap. II, sect. B, paras. 24-29 inclusive). Subsequently, in draft articles such as the ones relating to the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal (United Nations, Treaty Series, vol. 1673, p. 57), the obligation of the State to complete the compensation was made contingent on the condition that the harm would not have been caused had the State not failed to comply (indirect causality). 19 In order for the domestic channel to coexist with the diplomatic channel, two provisions are needed: (a) one to permit the affected State to initiate the diplomatic claim without having to exhaust all internal remedies of the State of origin (draft art. 28, para. 1), because otherwise the domestic channel would be compulsory and it would be appropriate to use the diplomatic channel only in the cases provided for under general international law, for example where there had been a denial of justice; and (b) one to prevent the State of origin from claiming immunity from jurisdiction (draft art. 28, para. 2) because if it were to do so, the domestic channel would lead nowhere. A claim of immunity from jurisdiction may only be made in respect of enforcement of a judgement. 20 As explained in the sixth report of the Special Rapporteur (footnote 11 above), pp. 98-99, paras. 62-63. For example, it did not establish that the liability had to be sine delicto (causal, strict) but referred, as far as the basic rules are concerned, to the applicable national law, that is to say, that of the court that ultimately had jurisdiction. It was suggested that States parties should, through their national legislation, give their courts jurisdiction to deal with claims of the type permitted under draft article 28, paragraph 2, that they should give affected States or individuals or legal entities access to their courts (draft art. 29, para. 1) and that they should provide in their legal systems for remedies which permit prompt and adequate compensation (draft art. 29, para. 2). 3.1 Once a channel has been selected for a specific claim, the other channel may not be used for the same claim;
3.2 Character of the liability: to be established by the domestic legislation of the State of the court having jurisdiction.
25. As the preventive measures are not compulsory, failure to take such measures does not give rise to liability and therefore there is no State liability for a wrongful act. Consequently, there cannot be both responsibility for a wrongful act and at the same time responsibility sine delicto in respect of any single incident.
26. The Special Rapporteur points out two features of the system proposed in his sixth report. The first is that if the affected State knows that its subjects may use the domestic channel it may be very reluctant to use the diplomatic channel. The second is that the determination of the type of liability is left to domestic law. This latter feature can easily be changed by including in the draft articles a provision for liability sine delicto of the person in charge.
C. The regime of the tenth report
27. It should be recalled that:
(a) As the Special Rapporteur said before, the Commission categorically rejected the suggestion that the obligations concerning prevention should be "soft". Accordingly, violation of such obligations gives rise to State liability for a wrongful act; (b) This makes these draft articles extremely unusual and creates many difficulties, since State liability for violation of its obligations in respect of prevention must necessarily coexist with liability sine delicto for payment of compensation for injury caused.
28. If compensation for an injury caused followed only from a wrongful act, that is to say as a result of failure by the State to comply with its obligations concerning prevention, nothing in the draft articles would relate to the liability for acts not prohibited by international law. Innocent victims would then be compelled to bear the onus probandi and would be left without any remedy when the injury was caused by an act that was not prohibited as a consequence of a dangerous (but lawful) activity. The liability regime, which is becoming increasingly widespread in the world in respect of such activities: that of liability sine delicto, would not be applied to compensation for injury caused by dangerous activities. Thus, the area which prompted the inclusion of the item on the Commission's agenda, namely, that of liability for injurious consequences arising out of acts not prohibited by international law, would be totally unprotected.
29. There is no doubt whatsoever that compensation for transboundary harm arising out of acts not prohibited must be subjected to some form of liability sine delicto. In the previous Special Rapporteur's schematic plan this type of liability is assigned to the State although it is considerably diminished because it is subject to negotiations between the States concerned and to possible readjustments. The sixth report of the current Special Rapporteur follows the same solution and also adds the possibility that the injured may resort to domestic channels. 21 61 30. To summarize, the system proposed in the tenth report is as follows: As to some form (whether attenuated or not) of liability sine delicto, the Commission has no choice but to introduce it into the draft articles, unless it wishes to renounce the mandate given to it by the General Assembly (international liability for the injurious consequences of acts not prohibited by international law). It can assign liability to the State (schematic outline of the previous Special Rapporteur), to the operator (tenth report of the current Special Rapporteur) or, depending on what the 21 See in particular chapter II of the tenth report (footnote 6 above), pp. 134 et seq. 22 Thus, the State is responsible for all the consequences of the wrongful act (cessation, satisfaction, guarantee of non-repetition (see tenth report of the Special Rapporteur (footnote 6 above), pp. 136 et seq., paras. 31-41), but not for compensation which is always the responsibility of private operators, even if they coexist with the failure of the State to comply with its obligations regarding prevention. The operator's liability is sine delicto, since it arises from acts not prohibited by international law and redresses the material harm caused by the dangerous activity under draft article 1.
32. The Commission observed that the draft articles were not presented in order and that the various partial numberings of the articles adopted by the Drafting Committee, together with the proposed articles (designated by letters) for the chapter on liability, could give rise to confusion.
33. At its forty-eighth session (1988) and at its fortyninth session (1989), the Commission sent to the Drafting Committee the first ten draft articles, which included two different versions of chapters I (General provisions) and II (Principles): one is that of the fourth report of the Special Rapporteur, 23 and the other is that of his fifth report. 24 This set of articles does not present a problem in terms of renumbering, because the draft articles deal with the same content in both versions, although their wording differs.
34
. The draft articles which may be adopted in relation to liability may be numbered consecutively (beginning with article 21) following the last article adopted thus far by the Commission. The present articles apply to activities not prohibited by international law and carried out in the territory or otherwise under the jurisdiction or control of a State which involve a risk of causing significant transboundary harm through their physical consequences.
In the fifth report, the text is as follows:
" 'Affected State' means the State in whose territory or under whose jurisdiction persons or objects, the use or enjoyment of areas, or the environment, are or may be appreciably affected." 26 Yearbook … 1992, vol. II (Part One), pp. 59 et seq., document A/CN.4/443, appendix, sect. C. 27 In the fourth report, article 3 (Attribution), reads as follows: "The source State shall have the obligations imposed on it by the present articles, provided that it knew or had means of knowing that an activity involving risk was being, or was about to be, carried out in areas under its jurisdiction or control." In the fifth report, article 3 (Assignment of obligations) reads as follows: "1. The State of origin shall have the obligations established by the present articles, provided that it knew or had means of knowing that an activity referred to in article 1 was being, or was about to be, carried out in its territory or in other places under its jurisdiction or control. "2. Unless there is evidence to the contrary, it shall be presumed that the State of origin has the knowledge or the means of knowing referred to in the preceding paragraph." actor chooses, to the State or operator (sixth report) with some possible changes of detail; 31. (c) The residual liability of the State can be resolved once the two previous issues have been settled.
chaPter iv
Order of the draft articles * The articles adopted so far by the Commission are reproduced below without square brackets. The freedom of States to carry on or permit activities in their territory or otherwise under their jurisdiction or control is not unlimited. It is subject to the general obligation to prevent or minimize the risk of causing significant transboundary harm, as well as any specific obligations owed to other States in that regard.
Article 7. [B] Prevention
States shall take all appropriate measures to prevent or minimize the risk of significant transboundary harm.
Article 8. [C] Liability and reparation
In accordance with the present articles, liability arises from significant transboundary harm caused by an activity referred to in article 1 and shall give rise to reparation.
Article 9. [D] Cooperation
States concerned shall cooperate in good faith and as necessary seek the assistance of any international organization in preventing or minimizing the risk of significant transboundary harm and, if such harm has occurred, in minimizing its effects both in affected States and in States of origin. * The Commission may decide not to include these two articles, bearing in mind that it does not normally include final provisions in the draft articles it produces. 28 In the fourth report, article 4 (Relationship between the present articles and other international agreements) reads as follows:
"Where States parties to the present articles are also parties to another international agreement concerning activities or situations within the scope of the present articles, in relations between such States the present articles shall apply, subject to that other international agreement." In the fifth report, the same article reads as follows:
"Where States parties to the present articles are also parties to another international agreement concerning activities referred to in article 1, in relations between such States the present articles shall apply, subject to that other international agreement." 29 The text proposed by the Special Rapporteur reads as follows:
"The fact that the present articles do not specify circumstances in which the occurrence of transboundary harm arises from a wrongful act or omission of the State of origin shall be without prejudice to the operation of any other rule of international law." [States parties shall treat the effects of an activity that arise in the territory or under the jurisdiction or control of another State in the same way as effects arising in their own territory. In particular, they shall apply the provisions of these articles and of their national laws without discrimination on grounds of the nationality, domicile or residence of persons injured by the activities referred to in article 1.]
Article 11. Prior authorization
States shall ensure that activities referred to in article 1 are not carried out in their territory or otherwise under their jurisdiction or control without their prior authorization. Such authorization shall also be required in case a major change is planned which may transform an activity into one referred to in article 1.
Article 12. Risk assessment
Before taking a decision to authorize an activity referred to in article 1, a State shall ensure that an assessment is undertaken of the risk of such activity. Such an assessment shall include an evaluation of the possible impact of that activity on persons or property as well as in the environment of other States.
Article 13. Pre-existing activities
If a State, having assumed the obligations contained in these articles, ascertains that an activity involving a risk of causing significant transboundary harm is already being carried out in its territory or otherwise under its jurisdiction or control without the authorization as required by article 11, it shall direct those responsible for carrying out the activity that they must obtain the necessary authorization. Pending authorization, the State may permit the continuation of the activity in question at its own risk.
Article 14. Measures to prevent or minimize the risk
States shall take legislative, administrative or other actions to ensure that all appropriate measures are adopted to prevent or minimize the risk of transboundary harm of activities referred to in article 1.
Article 14 bis. Non-transference of risk *
66
In taking measures to prevent or minimize a risk of causing significant transboundary harm, States shall ensure that the risk is not simply transferred, directly or indirectly, from one area to another or transformed from one type of risk into another.
Article 15. Notification and information
1. If the assessment referred to in article 12 indicates a risk of causing significant transboundary ** In articles 6-9 the letters in square brackets correspond to the numbering of the draft articles as provisionally adopted by the Commission in 1995.
* It would be preferable to place this article with those dealing with principles.
harm, the State of origin shall notify without delay the States likely to be affected and shall transmit to them the available technical and other relevant information on which the assessment is based and an indication of a reasonable time within which a response is required.
2. Where it subsequently comes to the knowledge of the State of origin that there are other States likely to be affected, it shall notify them without delay.
Article 16. Exchange of information
While the activity is being carried out, the States concerned shall exchange in a timely manner all information relevant to preventing or minimizing the risk of causing significant transboundary harm.
Article 16 bis. Information to the public
States shall, whenever possible and by such means as are appropriate, provide their own public likely to be affected by an activity referred to in article 1 with information relating to that activity, the risk involved and the harm which might result and ascertain their views.
Article 17. National security and industrial secrets
Data and information vital to the national security of the State of origin or to the protection of industrial secrets may be withheld, but the State of origin shall cooperate in good faith with the other States concerned in providing as much information as can be provided under the circumstances.
